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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 6th day of August, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-14225
V.

CARLYLE SM TH HARRI S,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

On January 4, 1996, Adm nistrative Law Judge WIlliamR
Mul lins served a decision® granting the Adnministrator's notion
for summary judgnent on a conplaint charging that respondent had
vi ol ated sections 91.123(a) and 91.13(a) of the Federal Aviation
Regul ations ("FAR " 14 CFR Part 91) by deviating froman Ar

Traffic Control ("ATC') altitude clearance w thout obtaining an

A copy of the law judge's decision is attached.
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amended cl earance.? Respondent has filed a two-page brief in
support of his appeal fromthat decision, and the |aw judge's
refusal to reconsider it,? but he has not in that docunent
identified any basis for a conclusion that the |law judge erred in
his rulings.* The appeal will, therefore, be denied.

An appeal brief that essentially does no nore than register
a party's disagreenent with a | aw judge's deci sion does not
satisfy the requirenents of the Board's Rules of Practice, 49 CFR
Part 821, which specify, in Section 821.48(b), that an appeal
brief nust

set forth in detail the objections to the initial decision,
and shall state whether such objections are related to

°’FAR sections 91.123(a) and 91.13(a) provide as foll ows:
8 91.123 Conpliance with ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, a pilot in
command may not deviate fromthat clearance, except in an
energency, unless that pilot obtains an anended cl earance.
However, except in Cl ass A airspace, this paragraph does not
prohibit that pilot fromcanceling an IFR flight plan if the
operation is being conducted in VFR weat her conditions. Wen
a pilot is uncertain of an ATC cl earance, that pilot nust
i mredi ately request clarification from ATC.

8§ 91.13 Carel ess or reckless operation.
(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess

or reckless manner so as to endanger the life or property of
anot her .

%A copy of the law judge's January 14, 1996 order denyi ng
respondent’'s notion for reconsideration is attached.

“The Administrator has filed a reply opposing the appeal .
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alleged errors in the |law judge's findings of fact and

conclusions or alleged errors in his order. It shall also
state the reasons for such objections and the relief
request ed.

Wil e the respondent’'s brief does provide sone el aboration as to
his reasons for contesting the FAR section 91.13(a) charge in the
Adm ni strator's order of suspension, which served as the
conplaint, it does not denonstrate why he believes the | aw judge
coul d not accept as dispositive the justification for summary
judgnent that the Adm nistrator relied on with respect to that
charge.®

The respondent's brief also does not indicate why he
beli eves the | aw judge shoul d not have accepted the
Adm nistrator's explanation for his denial that a settlenent of
the matter had been agreed to by the parties before the order of
suspensi on was issued, and it does not identify the inportance we
shoul d attach, in a proceeding in which service of sanction has
been wai ved, to respondent's view that a 30-day suspension for an
i nadvertent altitude deviation that produced no actual

endangernent i s excessive.

®Respondent conpl ai ns that the Adm nistrator advanced no
evidence that his admtted deviation froman altitude cl earance
had endangered anyone. However, apart fromthe fact that the FAR
section 91.13(a) charge was sustainable as residual to the FAR
section 91.123(a) charge, the Admnistrator, in his notion for
summary judgnent, asserted that a potential endangernent had been
created by the altitude deviation because it caused a | oss of
standard ai rspace separation between respondent's aircraft and
another aircraft. Respondent's brief does not explain why this
ci rcunst ance, whose underlying facts he has not chall enged,
shoul d not be deened adequate for purposes of the carel ess
endanger nent char ge.
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Since, as the foregoing discussion shows, the respondent has
not presented any rationale for disturbing the |aw judge's
determ nation that summary judgnment was appropriate in this
proceedi ng, his appeal nust be rejected.
ACCORDI NGLY, I T IS ORDERED THAT:

Respondent' s appeal is denied.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.



